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Editor's Summary 

 
Key Topics 
CAPITAL v. EXPENSE 
• Reforestation expenses 
•• Depreciation 
•• Keeping seedlings free of competing growth 
 

Facts 
 
The taxpayer, a manufacturer and seller of hardwood lumber, carried out a reforestation program 
on a 75 acre tract. The reforestation program consisted of clearing and discing the land, procuring 
and planting seedlings, and keeping them clear of other growth for a period of two years. The 
taxpayer deducted the costs of the program, including labor, cost of seedlings, depreciation of 
machinery, and the cost of gasoline and other supplies. The Commissioner contended that these 
costs and depreciation should be capitalized. Upon request of the District Court or a court 
functionary, the taxpayers waived oral argument on a motion for summary judgment filed by the 
Government. 
 

District Court 
[opinion at p. 689] 

 
Held: For the Commissioner. The costs and depreciation connected with the reforestation 
program were as a matter of taw capital in nature and should have been added to basis. The 
Government's motion for summary judgment is granted. A motion for new trial was filed alleging 
that some expenses disallowed had nothing to do with reforestation and were separately 
allowable. The motion is denied on the ground that the taxpayer's theory should have been 
presented to the court prior to its ruling on summary judgment and on the ground that the 
taxpayer's claim for refund was not broad enough to sustain this theory. The only doubt of the 
Court is as to the expense of keeping the seedlings clear of other growth, but this appears as a 
matter of law to be a reforestation expense. 
 

Court of Appeals 
[opinion below] 

 
Held: Reversed and remanded. The Court agrees that the direct and sole cost of reforestation 
should be capitalized. However, it is not entirely clear that, as a matter of law, all of the items of 
depreciation were chargeable to the direct and sole cost of reforestation. The taxpayer, upon 
moving for a new trial, filed affidavits which present issues of material facts. These issues could 
perhaps have been explained in oral argument, but under the circumstances, counsel having been 



induced to waive argument, the case is remanded for trial. 
 

Case Text 
 
PER CURIAM: In this case the Commissioner of Internal Revenue made deficiency 

assessments against Chapman & Dewey Lumber Co., plaintiff-appellant herein, on its income tax 
returns for the tax years ending on March 3I, 1957 and March 31, 1958. These assessments 
resulted in additional tax of $6621.65 for the tax year 1957 and in additional tax of 3639.45 for 
the tax year of 1958. The taxpayer paid this additional tax together with interest of 829.76 and 
241.22, respectively, for the tax years in question. A timely claim for refund of this tax with 
interest was denied by the Commissioner. 

 
The taxpayer then brought an action in the United States District Court for the Western 

District of Tennessee, Western Division, against the United States for the recovery of the tax 
alleged to have been erroneously and illegally collected. The District Judge granted a summary 
judgment for the United States and the plaintiff-appellant appealed. 

 
The motion for summary judgment was submitted on the pleadings, depositions of Claude C. 

Rogers and Floy M. Layer, employees of the appellant, and Robert I. White, attorney for the 
United States. The subject of the additional tax was the disallowance of reforestation expense of 
$12,733.93 for the year 1957 and of $7102.79 for the year 1958. These items were carried on the 
books of the appellant as "Hatchie Coon Tree Farm" expenses and were made up as follows: 
  
 March 31 1957 March 31, 1958 
Misc. expense    1228.05 3719.46 
Paid Dickey    4859.55  
Deprec. on equipment    6646.33 3383.33 
 12,733.93 7102.79 

 
The Commissioner determined and the United States contended in this action that the funds 
expended in reforestation and the depreciation of equipment incurred in connection therewith 
should be capitalized. In moving for a summary judgment it was claimed that there was no 
genuine issue as to any material fact. The District Judge so held and granted judgment for the 
appellee. We agree that the direct and sole cost of reforestation should be capitalized. 

 
The motion for summary judgment was filed about three weeks prior to the trial date of the 

case. A hearing on the motion was set for approximately four days before the date of the trial. No 
affidavits or depositions counter to the motion for summary judgment were filed on behalf of the 
appellant. Prior to the time set for hearing on the motion, counsel for the appellant received a 
request through an attaché of the court, presumably from the court, to waive argument on the 
motion. This he did. We would think that counsel receiving such a request, might well infer that 
the court did not attach any importance to the motion or that he expected to deny it. 

The posture of the case, as submitted on motion for summary judgment, was such that the 
District Judge, without explanation, was probably justified in granting the motion for judgment. 
However, it is not entirely clear that, as a matter of law, all of the items of depreciation were 



chargeable to the direct and sole cost of depreciation. Counsel, by oral argument, might have been 
able to show that there was an issue of fact. We would not now vacate the judgment solely on this 
vague supposition. 

 
After the motion for judgment was allowed, counsel for the appellant moved for a new trial 

and supported the motion with four affidavits. These affidavits do present issues of material facts. 
 
We believe under the circumstances of this case, counsel having been induced to waive his 

argument on the motion for judgment, and in fairness to the taxpayer, there should be a plenary 
heating on the issues raised by the affidavits. 

 
Accordingly the judgment is vacated and the case is remanded to the District Court with 

instructions to conduct a trial solely on the issue of whether any of the items which make up the 
claim for refund are properly chargeable to deductible expense. 


